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Jeff S. Jordan March 23, 2011
Federal Election Commission
999 E Street NW
Washington, DC 20463 Regarding MUR 6460
Dear Mr. Jordam,

We ars in a bilking dispute with Swift Current, and have declined to pay the full amount of their
invoice. Swift Current did not fulfill their obligations to the campaign. Swift Current fully
understonds thc oomeerns, and the masons for disgatisfaction with tieir perfoermacce. This iz 8
trarie dispute, not an FEC mtter. Our cxinpmign hmeiled bundreds of transactians wiik vendors,
and, to the bast of our knowledge, this is the only known unresolved problem.

Despite numerous serious concerns, I have made several offers to resolve this matter amicably.
Nonetheless, Swift Current filed a civil lawsuit in Massachusetts District Court dated February 4,
2011. We recently answered that complaint and moved for a summary judgment and dismissal.

There ix oo poesibility, in my opininm, that Mr. Fullexian or Swiit Cwunme actuslly believe that
the reason that we barwe not paiti this invoice, is becmive we intended to malke an illegal
contribution to our campaign. Please be assured that we are trying to do everything properly, that
we will not close down the campaign until this maetter is resolved, and wa continue to meke
quarterly filings with the FEC. If you have any further questions, call me :

Z { s

CC: Mr. Vincent DeVito, Attorney for Swift Curremt
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Commonwealth of Massachusetts

District Courts of Massachusetts
SwiftCurrent Strategies LLC, Plaintiff First District Court of Essex

V. 65 Washington St, Salem MA
Bender for Senate, Defendants

James C. Bender,
Frank C. Mancl, Civil Action No. 2011136CV

Request Sor haaring on summary motions for dismissal, ar change of
venue by James C Bender, Frank C. Mancl and by Bender for Senate.

I, James C. Bender am authorized to act on behalf of all the defendants listed
above, and would like to request a hearing on our motions for dismissal or change
of venue: | understand that thase hearings are normally held an Wednesday
morning at 9:00AM. | have confirmed that all parties have received our motiaons.
In order to give all parties adequate time, | propose that we schedule the hearing
for Wednesday, April 13, 2011. If that is not convenient, | propose Wednesday
April 20, 2011 as an alternate date. If neither of those dates are available, |
request the next available date.

| cegtify that | have sent a copy of this notice to the Plaintiff attorney Mr. Devito.

L Mot

ames C. Bender

PO Box 1107, Hollis NH. 03049
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Commonwealth of Massachusetts

District Courts of Massachusetts
SwiftCurrent Strategies LLC, Plaintiff

V. First District Court of Essex
‘Bender for Senate, 65 Washington St, Salem MA
James C. Bender,

Frank C. Mand}, Defendants Civil Action No. 2011136CV

Request for Dismissal by Frank C. Mancl

Named Defendant Frank C. Mancl, requests a summary judgment to dismiss this case against
me, pursuant to Federal Rules of Civil Procedure 12 (b) (2), or alternatively, to transfer venue
pursuant to 28 US.C. SS 1404 (a). My specific reasons are as follows:

1) My request for sammary judgment of dismissal is because | am not a party to the
agreement or to the dispute. | have had no role whatsoever in this matter. | have never
met gither of the Plaintiffs. | have never corresponded ar had a telephone canversatign
with ejther Plaintiff. | had na role in meuﬂqmmnaﬂngofthl lllalntlff I bad na roje
in the operating decisians af the campaign. | had ro autharity to autharize or deny
payments. The only individuals who had authorization to comsnit funds or to make
commitments for the campaign were; the candidate, Defendant James C. Benger, the
Chief Operating Officer, Bruce Monk; or The Campafzgn Manager, Beth Lindstrom. My
role In the campaign was to provide oversigha to ensure FEC comipliance, end as such, |
am listed om the FIC forns 05 Trewsurer, and that [s the only cxap thae the Plairndfis know
of me. Tha piniiifs coald net pick me owt of a ine wp! | awa 66 ynxrs oldl, are | sifll hawn
a full tifne job, whigh | must attand to on a dally basis. This wifi be a sisnificat mad
unneccasary burdnn for me, and will da recthing te ashmnce justize. The other
Defeadants gdo aot Gbject to my name baing emeved. Finally, the Plaintiis oatoplaint
was cleatly filad ciithout much preparation or ungderstandiog of tha facts. Evan the dates
of events and agreemants are all wrong. Plaintiff has thrawn every ridiculaus allegation
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2)

3)

q)

5)

6)

at the wall and in hopes that something sticks, or that the Defendants be intimidated
into a favorable settfenvent. The Uurden of proof rests with the plaintiifto shewthe
Court wlily | should rexviein listetl as a Nefendant.

The war@ement I¢ batween Swift Current Strategies and Bender for Senate exclusively.
There are ne indindduals who are garties tn thiz agraament. Swilk Cerrent Stratqgiss and
Bender for Sanate bawe on agreement which stipulatyes that all disputes will ba resobved
by arbitratian. Enclased is a copy of the e-mall from Swift Currents te the campaign,
which contained Swift Currents standard form agreement as an attachment, dated
Monday June 14, 2010. Also enclosed is a copy of that attachment, the agreement with’
the arbitration provision ( clause number 9 on page 2). The campaign returned this
executed agreement by US Mall to Swift Cairents along with their first imonthly retaimer
check of $5,500, which Swift Cursents cashed. Becawse this agreement stipulates St
the pwties sgree that all disputes will he resoived by alimration, | ask thoe their
conginint be dismissed.

Du® pracess under the u"'Amenémnt mequiras thet the defendant have “sufficiant
minimum cantacts with the [forum] state, such that ‘maintenance of the suit does not
“offend traditional nations of fair play and justice.” Adelsen. 510 F.3d at 49 {quoting
int’l Shoe Co. v. Walsh,, 326 U.S. 310, 316 (1945)). Specific jurisdiction exists only where
the plaintiff’'s cause of action arises from or relates to the defendant’s contacts with the
forum state. I, an alleged Defendant in this matter, have had no contact with
Massachusetts. Therefore, the Massachusetts forum should not have an interest in
adjudicathig this cave. The burden of proof in detersrining jurisdiction falis to the
Plaindiff.

The exsmise of jurisdician aver Deiflindant Frartk C. binncl, must be ransonable based
on an exnlustion of ather “gestonit factors” as wall. The gestawlt factors include the
defendant’s burden of appearing. In addition to the burden of traveling to the Salem
Massachusetts Court house, | do not have legal representation which is licensedto -
practice law in Massachusetts. This would constitute an undue burden.

The Defendants will rely on witnesses who live in New Hampshire, and who also work in
New Hampshire. The most impeortant witnesses would have a significantly longer
commutes to court, if the miater Is adjudicated in Salem Massachusetts, perhiaps 90
120 slihutes sddRrional in =ach €frection, than if the forurn were the Petlerdl Cowrthouse
in Coneort! PeN. R would be enardae Harden to ask thesa podple, wha dlse must work
every day, to ajmuar in faiesn Massachushtts and thia raay atherieely iemect the atidlity
to provirie the best defenze of the case.

On a mation to dismiss for lack of persongl jurisdiction, thaiplaintiff bears tha burden of
persuading the court that jurisdiction exists. Hannon y. Beard, 524 F.3d 275, 279 (1* Cir.
2008). :
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Sincerely,
Va4 4».«2

nk C. Mancl

CERTIFICATION

A true copy of this Answer and Counter Claim was mailed postage prepaid to Attomey
Vincent DeVito, One Intemnational Place, 44" Floor, Boston, MA 02110.

<

February 28, 2011 Frank C. Mancl
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Commonwealth of Massachusetts
District Courts of Massachusetts

' SwiftCurrent Strategies LLC, Plaintiff

V. First District Court of Essex
Bender for Senate, | 65 Washington St, Salem MA
James C. Bender, | |
Frank C. Mancl, Defendants Civil Action No. 2011136CV

Answer and Counterclaim of Defendant Frank C. Mancl.

Defendant Frank C. Mancl hereby responds to the Plaintiff’s complaint
Civil Action No. 201136CV, speaking with respect to his own actions, as
follows:

1) . Defendant states that he is without kmowledge or
information sufficient to form a belief as to whether this
paragraph is true.

2) Defendant admits the allegations of paragraph 2.

3) Defendant admits the aliegations of paragraph 3.

4) Defendant admits the allegations of paragraph 4.

5) This requires no response frern Defendants.

6) Defendant danies the allegations of Paragraph 6.

7) Defendant danits the allegations of Paragrapt 7.

8) Defendant denies the allegatinns of Parjgraph 8.

9) Defendant denies the allegatians of Paragraph 9.

10) Defendant denies the allegations of Paragraph 10.



11)Defendant denies the allegations of Paragraph 11.

11) Defendant denies the allegations of Paragraph 11.

12) Deferdant denies the allegations of Paragraph 12.

13) Defendamt wanies thn allegatians of Paragraph 13.

14} Deferdant states that he is without knowledge ar
information sufficient to form a belief as to whether this
paragraph is true.

15) Defendant denies the allegations ofParagraph15.

16) Defendant denies the allegations ofParagraph16.

17) Defendant denies the allegations of Paragraph 17.

18) Defendant denies the allegations of Paragraph 18.

19) Defendant denies the allegat!ons of Paragraph 19.

20) Defendant udmits recriviig a lettar dated Novansber 15,
2010 from Mr. DeVito. The claims marie in thet letter of
unfair acts and practicas are inconsistent with my
knowledge.

21) Defendant admits that James Bender did respond to Mr.
DeVito in an e-mail dated December 7. Mr. Bender reiterated
an existing offer to settle this matter, and offered to meet to
discuss the matter.

22)The campaign has tried to communicate promptly, and to be
constrirctive in expressing conrrrns, and trying to settie this
matter. Mr. Bender has made repeated efforts to schedule
meetings in an attempt to resolve this matter.

23) Defendant denies the allegations of Paragraph 23.
“Reasormable” is in the eye of the beholder.

24) Defemdsint denies the allegations of Paragraph 24.
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1* Affirmative Defense

Swift Current Strategies and Bender for Senate have an agreement which stipulates that all
disnotes vill ine1emized by arhitratian. We raemnst $hat this asss be sisnissed with prajorisan
and raferced tur arhitration.

2" Affirmative Defense

Due process under the 14" Amendment requires that the defendant have “sufficient minimum
contacts with the [forum] state, such that ‘maintenance of the suit does not “offend traditional
notions of falr play and jastice.” Adefson, 510 ¥.3d at 49 {quoting Int’] Shoe Co. v. Waish., 326
U.5. 213, 316 (1945)). Tive gestautt factors all favor the Defendant’s raquest te change the
forurn to New Hxnpshire. Benlier for Senate Campaign was 8 New Ha-spshire camjslign for
Unitexd Stiites Senate. The défmndiwits live antl work in New Mampuhitn. A of aur antivity vars
basmd in Mew Hnmpshire, and meoamee, all af Sewift Current Strasagies activity was based on
helping our campaign to win a Naw Hampshire alection. Finally all of our meetings with the
Plaintiffs, and all other activity with Plaintiffs took place in New Hampshire. Specific jurisdiction
exists only where the plaintiff’s cause of action arises from or relates to the defendant’s
contacts with the forum state. The defendants had and have no contact with Massachusetts.
Additionally, It would be a burden for the Defendants and their witnesses, most of whom live
and work in New Hampshire, to appear in Salem Massachusetrs rather than tie Federal Court
in Coacerd NH. In some cases it weuld add 20 2120 minutes of commuting tirme in each
direetion. % busden of prouf resis with the Maintiif os to- whether tte Magssachucetts fvum
shunld noi: hae an interest in adjudicating this ezge.

3™ Affirmative Defense

Swift Curreits and/or Browdisit repeatedly made false repsesentations as to what they would
deliver for an average cost to the campaign of $12,500 per hour.

4™ Affirmative Defense

Swift Currants violated the compensation section of our agresment. The agreement states that the
campaign would compensate Swift Currents at a rate of $5,500 per month retainer, and a bonus if
we won the primary. There was no other provision for compensation. They failed to disclose to
campaign management that they had unilaterally decided to piggy backing additional fees on top
ofvmdorxehuonshqnwhwhﬂwymmmmg

They involved thenmelves in a clear out confliat af infevest, wkich they did not dizclose and
made signifieant effort to hide.




1104423100855

5™ Affirmative Defense
Swift Currents was intentionally deceptive, to their benefit, and the detriment of the campaign.

6" Affirmative Defense

Our sixth defense is the doctrine of unclean hands. We have reason to believe that we may have
routinely paid too much for services which were negotiated and managed by Swift Currents.

7™ Affirmative Defense

Swift Currexsts violated the colmichntiality clause of our agreement in a way that was beneficial
to themselves and harmful to the candidate.

8" Affirmative Defense

If plaintiff suffered damegpes, which defendants deny, then said damages resulted from Plaintif’s own acls

Or omission.
9" Affirmative Defense

f plaintiff suffered damages, which defendants deny, then said damages are from the acts or omissions
of third partias, for whose annduct Defendant is neither legally liable nor responsible.

10% Affirmative Defense

Plaintifff claims are barmred either in whole or in part by his failure to mitigate damages.

11*" Affirmative Defense

Plairf®s claims are barraa dithier in whole or:in part by [®aintifPs own Breaches of vontractual obligation
fo the defendant.

Wherefore, Defendant requests that this action be dismissed with prejudice and that the court award the
Defuniiant his ensts and expesssn, naluding aitoney’s fans, and thet this aamt grant sinch ather :inf as
it deams gppropriate and just

I rd

Frank C. Manci : CEXTIFICATION

A true copy of this Answer and Counter CIalm was mailed postage prepaid
Vincent DeVito, One Intemational Place, 44" Floor, Boston, MA 02110.

February 28, 2011 Frank C. Manci
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BenderMotiontoDisgsiss.doc - Google Docs https://docs.google.com/document/d/ LIS4MILWCO7c1cGZnCPRaX

COMMONWEALTH OF MASSACHUSETTS
DISTRICT COURTS OF MASSACHUSETTS

ESSEX: FIRST DISTRICT
COURT OF ESSEX
201136 CV 73
SWIFTCURRENT STRATEGIES, LLC

v.
BENBER FOR SENATE and JAMES C. BENDER,
and FRANK C. MANCL

DEFENDANTS' MOTION TO DISMISS

The Defendants move to dismiss this action filed ggrinst each of tham.

As basis for this motion, the Defendants, each of them, says that the contract on which the

Plaintiff makes fis claim, a copy of which is attached hereto as Exhibit A, and made part hereof,
by its terms at Paragraph 9, requires that any dispute and/or claim arising out of or relating to it,
shall be subjext to detision by bindihg mxbitration in Boston, MA consisting of a single arbitrator.

The word “sliall™ luis boen intespretdd in Mimsurdizetts as “mundicony™.

The Defendants James C. Bender and Frank C. Manc] also move to dismiss them as
indivithmls, since tacy were nos parties to the contrast.

WHEREFORE, THE DEFENDANTS PRAY:

A. thet the court wil dismiss the sait on the basis that it is brought in contradiction of
the terms of the contract on which the suit is based with regard to choice of

B. that the court will dismiss the suit as it applies to Defendants James C. Bender and
Frank C. Miasc] wko asn nog pwxtins to the reatmict;

C. that this oot msll awscd the Bofendants their aosis, incholing reasonakle logal fres
incurred iz ordes to obtain this relief which should been freely given;

D. For such ether and furthar relief es feir vader the cj

-f,u‘é—

.

A Ry ol

February 16, 2011

C.
CERTIFICATION

A true copy of this motion was mailed postage i An7y DeVito,
One International Place, 44® fl., Boston, MA 02110. :

February 16, 2011 ames C. Bender
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The following is an e-mail, dated June 14, 2010, with the subject line
“Agreement”, from Rob Willington, (Founding Partner of Swiftcurrent)
to Beth Lindstrom, who was the Bander for Sorrate campaign manager.
Alang with this e+rrrail is a true copy of the attachment titted;
“Swiftcurrent-Bender_Agreement.pdf”.

To the best of my knowledge and belief, this agreement was signed by
Beth Lindstrom and returned an June 15, 2010 along with the first
monthly retainer check of $5,500.

Attachment A of this agiecement stipulates that “Swiftcurrent shall be
paid Five Thousand Five Hundred Dollars on June 15, july 15 and August
15”. Each of these payments had been made on tirne by the canpaign,
and we have a copy ef each canceled check.

I do not have a signed copy of this agreement, | was not copied on the
correspondence, and | am not listed as a party to this agreement. Beth
Lindstrom bas rot been able to find tie final signed copy in her files,
but she has affirmed to me that this was the agreement between
Swiftcurrent and the campaign.

To the bast ef my knowledge and beliaf, there is no dispute hy either
party that this is the only Consulting Engagement Agreement between
the Bender for Senate campaign and Swiftcurrent.

o

James C. Bender

February 16, 2011
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AOL Mail (1037) http://mnail.ac).com/33069-111/a0l-1/en-us/Svite.a

kbonder Sign Od
ChoskMal  Compome Sosxch e Wb Semrchh  edmrmndty Themes | Sutiegs | Malp
Soarch Mal Ragty Forward ] Aton Dalvis Spam Events
Todey on ADL Pud: Agresment
inbex 037 Bath Uindstrom oyou-Dec 72010 Mare Des’s [ Jarmary 2014
- S ¥ T W T TF :
2348 0678
Sent s B U 208 U
I EEEEEE.
s — MBI I EEEREER]
Spam(4) From: Rob Willagton <obfswiiourentatrategies.con an
Detec Mor, Jun 14, 2010 at 5:55 PM Todey & US/2011
Tresh Subject: Agresment
TRx Buth Linetrom <hath@uenderforsanate.con> Add Evers
Cortacts Cc: Pate Rullarion <pete@eriliourartatratocies. con™ Evests: 15-¥18
Calorster Today Jm?®
M Bath, No Events
My Folders Thanks ageinfor your ol todey. Atieched is an egresment.
Tharka,
Rod
Robert Wiigion
Swikcurent Stralagivs
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Consulting Engagement Agreement

THIS CONSULTING ENGAGEMENT AGREEMENT (the “Agreement”) dated as of
June 15, 2010, is gutered into by zad betavma Swififnmress Sitategies, a Masseshusatts Lisnited
Liability Company, baving its principal plece of businsss at 67 Foster Street, Peabody,
Masgaekusetts, 01960 (the “Swificurrent”). anzl Jim Bender for Senate, having its principal place
of business at PO BOX 110, Hollis, New Hampshire, 03049 (“Campaign™), collectively referred
to herein as the “Parties.” This Agreement, including Schedule A which is a part of it, sets forth
the terms amd conditions under which Swifticmrrent will serve as a Consultxat and Advisor for the
Bexder for Senate:

1. Cansulting and Advisory Services.

(8) Swiftcurrent agrees to serve as Consultant and Advisors to
the Campaign and, in such capacity, to provide political and social media development, strategic
planning and support;

(b) Swificeeract shall be imdewmifled, defended and held
hamiiess by ths Caingmiign from and against any claims, cause of actions, liabilities, damages,
costs and expenses (including reasonable attorney’s fees) arising from or attributable to, directly
or indirectly, his service as a Consultant and Advisor ta e Campaign, eiiwn then ciaims nileging
his ama wiiful misroadont.

2. Compensation. In comsideration ¢f the Services to be provided by
Swiftcurrent as a Consultant and Advisor to the Campaign or as an Attorney, shall be entitled
to and shall receive the remuneration set forth on Schedule A.

3. Term. Swiftcurrent shall contimse as Cousultant and Advisor to the Company
for e inllial ®rm of three menits (3 mouths) er umtfl he shall rasigs =pon written notioe t
the: Campxogn or uniil the Casapaign shatl {oxminate this Espagement with at least 15 days

4. Indepevdent Contractor. Swificurrent shall acs as an independent cantractar.
As such, the Campaign shall not deduct from fees or other semuneration paid under this
Agreement any statutory deductions or unemployment, withholding or social security taxes.
Swiftcurrent hereby agrees that they shall have no authority, and shall not represent him as
having any authority, to bind the Campaign in any marmer whatsoever.

S. Confiderwial Information. T the course of serving as s Consultast and
Mmbbmmwhmmmumw-mmw
comeming tr tschmiques, mocedires, priduets, softne, hrdoare, bwstaess, piass,
strategies or operatimis wf ths Comnpmign thet is mon-ptiiic, propeisity information
Swiftcurrent agrees not to disclose or use any such information ("Confidential Information™)
without the written consemt of the Campsign. Comfideotial Isfommatinn shall net
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include: information which is currently in the public domain or hereafter enters the public
dommin vothett the finit or invelvumeni wf fiwificupmnt; and irfocnetion sSissiosad oy
Swiftoumant funsi a soumwe (aiher tham the Camgaipgn) baving a lawful right to mals sach
disclosase to Swifsurrerat.

6. Conflicts.  Swiftcurrent represents that the services contemplated by this
Consulting Engagement Agreement does not violate any agreement to which it or its
principals is a party with any client, prior employer or other party and that they will not
disclose to @ Carmpaign or induce the Campaign to use any confidertial or proprietary
infor:aatior or material belonging ts any previous client, employer or othere. The Campaign
aclmovniudges timt Swifkcapit perfoon services for an on buimif f ciiednt and othey
pemons of an Asivisnry, Cemsulting or Legal matie who ompy hawe, dionsfiy er fmdirectly,
consman, similax or competing intomats to fhtme of the Campmign. Shbjact to his ohligatiens
regacding Ceafidential Information, netking herein shall be construed or interpreiad to limit
or sestrict in any way the nature or type of services which may, during this Conmulting
Engagement Agreement ar thereafter, be performed or undertaken by Swiftcurrent.

7. MNoWcos. All molces reguired wr permitted unlier this Agreemsent shall be in
writing soal shill be deomnd effective upor perimal delivezy or wmm deposit in the United
States Post Office, by registered or certified mail, postage prepaid, addressed to the other
party at the address skewn dbove, or ai such other nddvess or aldressws as ditier prity sheli
designets to tho afher in' scowsdithn: with this Suction 7.

8. Governing Law. This Agreement Shall be governed by the Laws of the
Commonwealth of Massachusetts.

9. Arbitration. The Partics agree that any Dispute and/or Claim arising out of or
relating to this Agreement, conceming the interpestution of tiis Agmement, and/or the
perfosusnos amifar nen-peifomanoc of any obligation of a Party to this Agreement shall be
subject to decision by binding -arbitration in Boston, MA consisting of a single arbitrator
selected by agreement of tiw Partics Uaswil wpem the luws and Rules of Procedurv of
Mmsschusetts.
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IN WITNESS WHEREOF, the parties, intending to be bound hereby, have
executed this Agreement on the date amd year first above written.

Robert Willington

Founding Partner

Beth Lindstrom

Bender for Senate
Campaign Manager
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SCHEDULE A

COMPENSATION AND EXPENSE REIMBURSEMENT

As compensation for the Services contemplated by this Consulting Engagement Agreement, the
Company agrees to pay Swiftcurrent Strategies in the following manner:

1. For Consulting Services—During the term in which this Agreement remains
in full force and effect, and the Campaign authorizes and directs the performance of
consulting, the Campuign will be billed for all services on retainer and billed on a mrosithiy
basia. For puapuses of monthly billisg for Swifteursent shall be paid Fivo Theusand Five
Hundmed Doliars an Jute 15fh, July 15th and August 15.

2. For Consulting Sarvices—-During the term in which this Agreement remains
in full force and effect, and the Campaign authorizes and directs the performance of
consulting, the Campaign will be billed for a one time Primary Victory Baxms. For purpases
of a one time Victory Bonus Swiftcurrent shall be paid to Twenty Thousand Dollars on
September 15, 2010.

Swificsarent Strafegies — Bewiar for Senate Scape of Wark .
June 15, 2010

This will outline the specific responsibilities held to increase online — offline operations for to
increase the profile of Jim Bender for U.S. Senate Campaign.

Online Operati
Twitter — Provide guidance on proper use of twitter

Design and Implement YouTube channel properly.

Political Operations

Volunteer Recruitment — Strategy and Implementation plan
Dewloprageumermfhmﬂdlwuﬁ!ygwbmnwkpwgnn
Database (Votervault)— Preparatien for GOTV

Swificurrent will adviks on all Online Operations in a weekly call with Campaign Manager Beth
Lindstrom wed wsyential staffers. Swifici=vent will menitor social media and online strategy daily
and recoramend] action items on a weekly basis. They also oversee oaline operations and ensure
essedtial branding and theme is consistent throughout all social media and online
communication. Swiftcurrent will make sure that all of the online tools available to the campaign
are used properly and are focused on the important aspects of political campaign operations.
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Commonweaith of Massachusetts

District Courts of Massachuﬁetts
SwiftCurrent Strategies LLC, Plaintiff

V. First District Court of Essex
Bender for Senate, 65 Washington St, Balem MA
James C. Bender, |

Frank C. Mancl, Defendants Civil Action No. 2011136CV

Summary motion for dismissal, or change of venue by
James C Bender and by Bender for Senate.

Bender for Senate moves to dismiss this case pursuant to Federal Rules of Civil Procedure 12 (b)
(2), or alternatively, to transfer venue pursuant to 28 U.S.C. SS 1404 (a). Our specific reasons
are as follows:

1) Swift Current Strateghes and Bender for Senate have an agreement which stipulates that
all disputes wilt be resolved by arbitration. Enclosed is a copy of the e-mail from Swit
Currenits to our campaign dated Monday June 14, 2010, which contained their standard
form agreement as an attachment. Also enclosed Is a copy of the same agreement,
signed by me without clranges, on June 15, 2010. We returned this executed agreement
by US Mail te SWIR Currents alowyg with their first retainer cveck of $5,500, which Swift
Currents cashed. Because this agmremnpent siigeeiates that the partias agspe tiiat o
disputes wilt ba reselvad by arkitritisn, we ask that their cnmplaint he dismnisses], ur at
least stayed pending achitzation. _ '

2) Due process under the 14™ Amendment requires that the defendant have “sufficient
minimum contacts with the [forum] state, such that ‘maintanance ‘of the suit does not
“offend traditienal nations of fair play and justice.” Adelsan, 510 F.3d at 49 (quoting
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Int’l Shoe Co. v. Walsh., 326 U.S. 310, 316 (1945)). Bender for Senate Campaign was a
New Hampsitire camipaign Yor United States Senate. All of our sttivity was based in New
Hampshire, and msresver, all of Saift Current Rratejsies activity was baved on helping
our eampxiga to win a Nian Himpshive election. Fimelly all uFf exm hseatings amd other
actbity ok piase in New Humpsaire. Spamific jardsdiction sxiis only whera whe
plaintiff's cause of actian erises from sr reimtes to the nefendaul’s eontacts with the
forum state. The defenalants had and have no contact with Massachusetts. Therefare,
the Massachusetts forum should not have an interest in adjudicating this case.

3) The exercise of jurisdiction over Bender for Senate, or James C Bender, must be
reasonable based on an evaluation of other “gestautt factors”. The, gestault factors
include: the dafenidam’s burden 6F appearing; the forum state’s interest in adjuficating
the dispete; tire platntiffs interest in cbtsining tomvenient and effective refief; tive
intepsdte julRisl systasn’s interest in obtaining the most efficient resolution of the
contrmvasry; wirtl Hing simamd interad of the ssvamt renas i furtihnring funiyorental
socinl pelicy. The fimt two of these pnings, ans gnind feur, strorigly fovor the dafendanss,
the cemaining twa Roints ara at waorst, neutral.

4) The defendant’s primary witnesses are hased in New Hampehire, and also wark in New
Hampshire. It would be an undue burden to ask them to appear in Massachusetts and
this may adversely impact our ability to defend our case. We believe that
Massachusett’s does not have an interest in adjudicating based on the points made in
section 2 above. The plaintiff can obtain equally convenient and effective relief in eititer
New Hampshire or Massachasetts because the plehwaiff worked in New Hanwpshite
throughout the carpaign, amd also is seliciting work in New Mampshirs with Repubitan
postuinl presiztmtial carvdihutes Sor Previtisnt in 2012, this beiyg dan: to the ermmeeus
impevianen of lesi Hmmpshire's finst in the nation priimary. Fer Sudf: Cuownt Staategies,
the iiaw Hismpeiaire farum wonld not be a mosatial inconwenisace. For the Baudar fon

Senate campaign, it woudd not enly be incanvenient, but may prevent us from praviding
an effective defense.

I have offared cemaatanily in writing tn meet amd to talk with the pleintiflis in ardar m ressiis
this case out af sewrt, and to nist unnacestarily clog thn noert systam. Adl of my initiotivas hive
been ignored. Wo know for cartain that the plaintiff put themselves in a clear cut conflict of
interest with their fidudary responsibilities to our campaign. Plaintiffs also violated the
compmion biause os well &5 she coniienthsiile cluvse of their osm stursissd form
agomantt. This was g beeatis of gannl falih 2y folr dealing. | can@inue to sz interusind in
talking with tha plaintiff. Al that | want is lrifsrmmtion in anfer \» intornrine the axient to whish
wa wars Injurad By these violations, hefcre nraldng a further settlement offer. This should
easily be doakle thraugh arhitration rzther than in the far more time consuming and expensive
process of going to trial.
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For these reasons | respectfully request that this case be referred to arbitration, which our
contract stipulates, or if this contract provision is deemed invalid, to the NH court system. {f

there is any part of this letter which requires elaboraticn or expfication, 1 can be promptly
reached by either letter or phore.

Finally, | am including herewith our responses to the points made in Mr. DeVito’s complaint.

Sinferely,

[ fnt

James C. Bender
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Commonwealth of Massachusetts

District Courts of Massachusetts
SwiftCurrent Strategies LLC, Plaintiff

v. First District Court of Essex

Bender for Senate, 65 Washington St, Salem MA

James C. Bender,

Framk C. Mancdl, Defendants Civil Action No. 2011136CV

Answer and Counterclaim of Defendants James C. Bender and
Bender for Senate campaign committee.

Defendant James C. Bender hereby responds to the Plaintiff’s
complaint Civil Action No. 201136CV as follows:

1) Defendant admits the allegations of paragraph 1.

2) Defendant admits the allegations of paragraph 2.

3) Defendant admits the allegations of paragraph 3.

4) Defendant admits the allegations of paragraph 4.

5) This requires no response from Defendants.

6) Defendant states that he is without knowledge or
information sufficient to form a belief as to whether the
defendants were engaged in trade and commerce at "all
relevant times®, pending definition of the terms “trade
and commerce” and “all relevant times”. Frank Mancl was
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categorically not involved in trade and commerce on
behalf of the campaign at any time.

7) Defendant denies the allegations of Paragraph 7. For the
record, the first ineetings with Swift Currents were in early
April, 2010. Swift Currents proposed a $20,000 per month
retainer for 20% of their time, and assured campaign
managemant and advisoos no other client had rereived, or
wetld receive, a better deal than this ooe being offered to
our campaign. When we declined this offer, Swift Cutrents
came back to us with a formal proposal on June 1, 2010, .
and had reduced their proposed monthly retainer to
$8,000 per month. When we declined that offer, they
came back to the campaign with an offer of $5,500 per
month. They e-mailed a copy of a standard ferm contract
on lune 14, 2010, which we accepted without changes. We
returned an execoted agreemeant alang with their first
month retainer of $5,500 en June 15, 2010. The first
sertence cf the agreement bebween Swift Currents and
the campaign states that the Plaintiffs were hired on June
15, 2010, not “on or about August 1, 2010”. Also, Plaintiff’s
responsibilities were broader than internet and
telemarketing. Plaintiffs were responsible for all aspects of
the campaign’s social media efforts. These activities and
responsibilities included, but were not limited to, a)
evaluating and hiring vendors, b) negutiating prices with
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vendors, c) negotiating performance metrics for vendors,
d) managing the relationship with vendors.

8) Defendant denies the allegations of Paragraph 8. “On or
about October 1, 2010” is incorrect because the campaign
had ended on September 14, 2010. Broadnet conducted a
Tele-town Hall mreeting for the campaign in July 2010, aad
they were paid promptly and in full. Broadnet was hired
without input frem, and without the imowledge of, Frank
Manc! or James Bender. Typically, Swift Current’s aperated
independently and assumed broad authority and a high
degree of autonomy in selecting vendors.

9) Defendant denies the allegations of Paragraph 9. Neither
James C. Bender nor Frank Mancl requested that Plaintiff
hire Broatnet. Défendant nepeats and realleges the points
made in paragraphs 7 & 8, as if fully set forth herein.

10) Defendant denies the allegations of Paragraph 10.
This is categorically not true. The defendants did in fact
pay in full en the first Teleforum which was held in July,
2010. The disputed invoices are from September 12 & 13,
2010. At the conclusion of the campaign on September 14,
2010, the defendants had every intention of paying this
invoice. On or about September 15, the Chief Operating
Officer for the campaign, Bruce Monk, told James Bender
that he had held two invoices for review out of the many
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hundreds which we processed, both involved Swift
Currents. His exact quote was “Something smells funny,
but | am not sure where the aroma is coming from”. Upon
further examination we discovered probable breach of
fiduciary duty by the plainttff. We discovered that the
campaign had been givah materially false informatien in
order to persuade us to keep purchasing services from
Brondnet. We then discovered breach of contract by the
plaintiff. We discovered that Plaintiffs had violated the
compensation provision of our agreement,and were

benefitting ﬁnarjcially from these Teleforums. They did not
disclose this to us, and tried to prevent us from finding

out. Since that time we have simply been trying to get
information from the plaintiff in order to determine in
'how many other instanees were there breaches of
“fiduciary duty, and how much did these breaches cost the
campaign.
11) Defendant denies the allegations made in paragraph
- 11. There is no basis whatsoever for this claim. Defendant
repeats and realleges the points made in paragraphs 7 & 8
- & 10, as if fully set forth herein.
12) Defendant denies the allegations of Paragraph 12.
There was no breach of contract or misrepresentation by
- the defendants. Defendant repeats and realleges the
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points made in paragraphs 7 & 8 & 10, as if fully set forth
herein.

13)  Defendant denies the allegations of Paragraph 13. If
Plaintiff sufferetd damages, which Defendants deny, then
said dainages either resulted from Plaintiff’s own acts
and/or omissicre.

14)  Defendant denies the allegations of Paragraph 14. If
Plaintiff suffared damages, which Defendants deny, then
said damages resulted from Plaintiff’s own acts and/or
omissions,or from the acts or omissions of third parties for
whose conduct Defendant is neither legally liable or
responsible. |

15) Defendant denies the allegations of Paragraph 15.

16) Defendant denies the allegations of Paragraph 16.

17) Defendant denies the dllegations of Paragraph17.

18) Defemdant denies the allegations af Paragraph 18.

19) Defendant denits the alegations of Paragraph 19, If
Plaintiff suffared damages, which Defendants deny, then
said damages nesulted fram Plaintitf’s own acts and/or
omissions.

20) Defendants admit receiving a letter dated November
15, 2010 from Mr. DeVito. The claims made in that letter
of unfair acts and practices are false. This letter appears to
have been written prior to having read the contract, or my
prior correspondence, and prior to having sufficieat
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understanding of the facts of the case. This February 4,
2011 complaint is rough and ready “cut and paste” version
of that same November 15, 2010, letter.

21) |, James Bender did respond to Mr. DeVito in an e-

mail dated December 7. | reiterated an existing offer to
settle this rnatter, which [ believe te be reasonable. For
tha record, aur effer to settle this was $7,659. Swift
Currents offered then affared to drop their $3,200 “mark
up” ( which they failed to disclese and were not entitled
to) and settle for $22,334.50. We were $14,675.50 apart. | -
am just trying to get the facts, | offered on several

occasions to meet with plaintiffs and their attorney. | want
to know whether Swift Currents was charging mark ups or -

placement fees with the other vendors. I the Broadnet
experience was a pattern of behavior by Swift Currents
then we miy have been damaged far more than the
disputed amount. | have oftened to meet on numerous
occasions, both verbally and in writing. | have also seid on
numerous occasions that if my understanding of the facts
is incorrect, that | am open to changing my mind and
increasing my offer. The Plaintiff's attorney refused my
offer to meet in a December 29, 2010 phone call. |
reiterated my offer to meet in a January 1, 2011 email and
have heard nothing since.
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22) | have consistently tried to communicate with the
Plaintiff in a constructive and timely manner. | have made
every effort to schedule meetings and to obtain .
information which we need in order to determine whether
our offer should ba revised. My requests have been
ignored. '

23) Defendant denies the allegations of Paragraph 23. We
believe that our offer was reasonable given the facts as we
understand them. | have repeatedly asked for additional

information, and these requests have heen ignored.
24) Defendant denies the allegations of Paragraph 24.

Defendant repeats and realleges the points made in
paragraphs 7 through 23, as if fully set forth herein.

1% Affirmative Defense

Swift Current Strategies and Bender for Senate have an agreement
which stipulates that all dispistes will be resolved by arbitration.
Enclosed is a copy of the e-mail from Swift Currents to our campaign
dated Monday June 14, 2010, which contained their standard form
agreement as an attachment. Also ernclosed is a copy of the same
agreamant, signed by me without changes, on June 15, 2010. We
returnen this executed agreement by US Mail to Swift Currenats along
with their first ratainar check af $5,500, which Swift Currents cashed.
Because this agreement stipulates that the parties agree that all
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disputes will be resolved by arbitration, we ask that their complaint be
dismissed without prejudice, or at least stayed pending arbitration.

2™ Affirmative Defense

Due process under the 14" Amendment requires that the defendant
have “suffinisnt minimam contacts with the [farum] state, sich that
‘maintenance of the suit daes not “affend traditional notions of fair
play and justice.”” Adelson, 510 F.3d at 49 (quotirig Int’LShoe Co. v.
Walsh., 326 U.S. 310, 316 (1945)). Bender for Senate Campaign was a
New Hampshire campaign for United States Senate. All of our activity
was based in New Hampshire, and moreover, all of Swift Current
Strategies activity was based on helping our campéign to win a New
Hampshire election. Finally all of our meetings and other activity took
place in New Harnpehire. Specific jurisdiction exists anly whete the
plaintiff’s cense of action arires framm or ralates to the defentiant’s
contacts with the forum state. The defendrnts had and have no contact
with Massachusetts. Therefore, the Massachusetts forum should not
have an interest in adjudicating this case.

1) The enrerciso uf jurisdistisn oveer Bender €cr Sennte, or James €

 Render, inirst be reasanable basac on an evaluation of other
“gestault factors”. The, gestault factors include: the defendant’s
burden of appearing; the forum state’s interest in adjudicating the
dispute; the plaintiff’s interest in obtaining convenierit and
effective relief; the interstute judicisl system’s iriterast in
obtairing the most efficient trenlution of the centraversy; and ahe
shared interest of the severg| states ir furthering fundamental
social policy. The first twa f these points, and paint four, strongly
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favor the defendants, the remaining two points are at worst,
neutral.

2) The defendant’s primary witnesses are based in New Hampshire,
and also work in New Hampshire. It;would be an undue burden to
ask them to appear in Massachusetts and this may adversely
impact aur ability te defeed our casa. We helieve that
Massechusett’s doas not heva an interest in adjudicating beied on
the paints mada in sectian 2 above. The plaintiff can ebtein
equally convenient and effective relief in either New Hampshire
or Massachusetts because the plaintiff worked in New Hampshire
throughout the campéign, and also is soliciting work in New
Hampshire with Republican potential presidential candidates for
President in 2012, this being due to the enormous importance of
New Hampstilre's first n the nation primary. For Swift Current
Strategins, the New Hampwghire forum would not be a material
inconveniance. For the Bander for Senate campaign, it would not
only be incanvenient, but may pravent us from previding an
effective defense.

3™ Affirmative Defense

Swift Currents and/or Broadnet made false representations as to what
they would deliver for an average cost to the campaign of $12,500 per
hour. A case in point IS how big our Teleforum audiences were on
the evening of Sunday September 12, 2010. The entire campaign
management team was somehow led to believe that at the peak,
we had over 10,000 listeners during our town hafl, and we had
700 pzople waiting in que 10 ask Jim Bender & question. The
campaign manager, Beth Lindstram, could not believe how big
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our audience was, and avoided telling me while we were on the
air for fear that | might *freeze up”. This faise perception of our

- success led 1o duplicating the order for the following night,

Suptember 13, 2010. But afier the campaign had ended on
September 14, we began to understani that the results which
wene represented were just not possilie. As:it tarms ant, our true
resulis were prohably lees than 10% of this. | learned last weelk
that over the course of the haur long teleforim we had less than
600 inbound listener minutes.

Upon further review, we discovered that Swift Currents exaggerated the
expected performance as well as the actual performance of many of their

. projects. They hat great influeirce on allocation of funds, and much of

thmt infleence, mid the motive, is mow in guestion. A review of e-nmails
confirms that thicy ware Kighly autiorieative in diepiiieg the campaign
staff and steering the team to mrke decisions which they wanted
regarding our capital expenditures.

4™ Affirmative Defense

Swift Currents violated the compensation section of our agreement. The
agreement states that the oampnign would compensate Swift Currents at
a rate of $5,500 per month retainer, and also a $20,000 bonus if we won
the primary. There was ne othar provision far oomyprzmadtion. They fitiled
to disciose te ua thrt they had unilaterally changed the rulne of the game,
and ware piggy harkiag addifional fees on top of vendor relationships
which they were managing. We ditt not discover this until afier the
cempaign was aver.

They involved themselves in a clear cut conflict of interest. Swift
Currents was well paid to select and manage our vendors, and to
negotiate on our behalf, they were not further entitled to financially
benefit from these relationships. We know for certain that this happened
in the case of Bromhmet, aml we have ressons to belinve that it mmny have
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happened with other vendor relationships which Swift Currents
managed.

5™ Affirmative Defense

Swift Currents was intentionally deceptive with us. After learning that
there might be a conflict of interest with Swift Currants, I asked Pete
Fullerton directly, “Have you asked ary of aur vendors, ar prospective
vendors, for placement fees, or commissions, or did you charge us
markups on any of the services which you have been involved in?” He
vigorously denied that they had done so. After several minutes of sharp
interrogation, 1 told him that I would insist on seeing the original invoice
from Broadnet. Pete then admitted to a “small mark up”, which turned
out to be approximutely $3,200. Aside from the question of why they

kept this infermation from us, why would he have first denied this if Ife
thought that it was OK?

Three people had authorization authority in our campaign; Beth
Lindstrom our campaign manager, Bruce Monk, our chief operating
officer, and myself. None of us knew that Swift Currents had a separate
financial interest in the outcome of our decisions.

6™ Affirmative Defanse

One of our defenses is the doctrine of unclean hands. The
defendants argue that the plaintiff is not entitled to obtain an equitable
remedy on account of the fact that the plaintiff has acted unethically,
and has acted in bad faith with respect to the subject of this
complaint.We have reason to believe that we may have routinely
paid too much for services which were negotiated and managed
by Swift Currents. The pattern which was first noticed by our chief
operating effloer Bruce Monk, wss that we were being invoiced for
vary large mund numbers, with aimost no way to measure nesuits.
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Mr. Monk commented to me on or about September 15, 2010,
“something stinks, | am not sure yet where the aroma is coming
frorn.” As we looked into this, we had reerson to believe that there
may have been other types of conflicts of interest in soma of
these aases, We haire reasams to believe that some of theme
suppliess, or potential suppliers, may have been asicad for
placement fees in exchange for a purchase order frem our
campaign. If this was the case, then the most qualified suppliers
may not have been hired, and we also would have ended up
paying more for the services than we should have. This may have
had a material impact on the outcome of the campaign. Finally,we
believe that Swift Currents would have been compromised in
managing these relationships with vendors. We have a growing
nuniber ef examples where our interests may hea= taken a back
seat to Swift Current’s intsinasts.

If there was no cause for concern here we should have been able
to clear this up with a one hour meeting or an exchange of a few
e-mails. | asked to see the e-mails with the final agreements for
six vendors that Swift Currents was involved in managing. These
vendors were; Broadnet, Rapleaf, Faulkmer Strategies, CC
Advertising, Vylitics, and GOTV.

7™ Affirmative Defense

Swift Currents violated the confidentiality clause of their own standard
form “Consulting Engagement Agreement” which the parties entered
into on June 185, 2010. The result of this breach was harmful to me
personally.

The Wall Street Journal was investigating ose ef the campaign suppliers
which Swift Currents hired. Tlee secticln dlleged inappropriate and
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invasive techniques for “data mining” of personal information, and went
on to note that Google took action against this comparzy. Rob
Willington, who was queted in the arcticle, took it upen himself to
inform the Wall Stneet Joursml ruporter Emily Steele, our camipaign hatl
hircd thiv eampany antl used this precise technique in New Hamspshire.
He themn gave the reperter 10y phone numbers ami she called me to
confirm this information, This ended up in a series of Wall Street
Journal storirs, including a page ane Wall Strect Journal story. The story
went on to say how these invasive techniques were distressing to the
New Hampshire citizen’s who discovered they had become “victims”. It
also ended up becoming the subject of talk radio here in New
Hampshire. It grew to the point that I had to caHl these folks and
apologize for thn actions of my campaign, and this also enxed up
becaming another Wall Street Journel stury.

There is no way to quantify haw much dammage may have been done to
my reputation. Suffice to say that it is still being talked about here in
New Hampshire. I was at a lnncheon on Fehrnary 1, 2011 far Senator
Rick Santarum at the home of Congressional candidate Jennifer Horn.
Also in attendance was Linda Twombly who was one of the victims of
this technique, and these Wall Street Journal stories were once again
discussed at length.

This is an examgprle of Swiit Currents putiing their own irticresis ahead of
thoit responsibilities to our campaign. They violated the confidentiality
provision of their own standard form agreement. This was useful press
coverage far Swift Currents, tut negative and damaging for me. This
wan a corfirming dita point that Swift Currents was putting their own
interests ahead cof the campaign.

g™ Affirmative Defense

if plaintiff suffered damages,. Which defendants deny, then said
damages resulted from Plaintiff's own acts or omission.
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9™ Affirmative Defense

If plaintiff suffered damages, which defendants deny, then said
damapen are from the acts or omissions of third parties, for
whaose conduct Defendand ix neither legetly limbte ner respanaible.

10™ Affirmative Defense

Plaintiff claims are barred either in whole or in part by his failure to
mitigate damages. '

11%" Affirmative Defense

Plaintiffs claims are barred either in whole or in part by it's own
breaches of contractual obligation to the defendant.

Wherefore, Defendant requests that this action be dismissed with
prejudice and that the court award the Defendant his costs and
expenses, including attorney’s fees, and that this court grant such
other rutigf as it deems apprapriaie and just

Jury Demand
Defendant hereby demands a trial by jury on all issues triable.



James C. Bender
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